UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF NEW YORK

THOVAS C. CERRONE,

Pl aintiff,

- agai nst - 95- Cv- 241

M chael F. Cahill, Francis A Defrancesco,
Sal vatore S. Val vo, Thomas M Freseni us,
Scott L. Brown, Richard G Mrse, Deborah
L. Komar, Jonathan Z. Friednman and Cerald
W Connol ly, Individually,

Def endant s.

DECI SI ON & ORDER

McAvoy, D.J.
| . BACKGROUND
A. Pr ocedur al Backgr ound

Plaintiff Thomas Cerrone (“Cerrone”), a New York State
Trooper, comenced the instant action asserting clains pursuant to
42 U.S.C. § 1983 as well as state law clainms for fal se arrest,
fal se inprisonment, and intentional infliction of enotional
distress. Cerrone’s clains arise out of Defendants’ investigation
of an alleged cover-up by Cerrone and other New York State Troopers
of a hit-and-run accident that occurred on April 3, 1993. The case
has wound its way through the courts wi th nunmerous decisions on

substantive matters issued by this Court, see Cerrone v. Cahill,




95-CV-241, Order, Aug. 25, 1995, Dkt. # 21; Cerrone v. Cahill, 95-

CV-241, Order, June 24, 1997, Dkt. # 62; Cerrone v. Cahill, 95-CV-

241, Stipulation and Order, July 12, 1999 (Smth, MJ.), Dkt. # 94,

Cerrone v. Cahill, 84 F. Supp.2d 330 (N.D.N. Y. Jan. 28, 2000), Dkt.

# 111, vacated and remanded, 246 F.3d 194 (2d Gr. April 10, 2001);

Cerrone v. Cahill, 95-CV-241, Decision and Order, June 7, 2001,

Dkt. # 121, and one by the Second G rcuit Court of Appeals. Cerrone
v. Cahill, 246 F.3d 194 (2d Cr. 2001). Famliarity with these
deci sions is presuned.

At present, only Cerrone’s clainms against Defendants M chael
F. Cahill, Salvatore S. Valvo, and Richard G Mrse renmain
active.? The three defendants remaining in this action (Cahill,
Val vo, and Mdrse), who are all represented by the sane counsel,
now nmeke a consolidated notion for summary judgnent seeking to
dism ss all clains against them and, seeking sanctions against the
Plaintiff pursuant to Rule 11 of the Federal Rules of Cvil
Pr ocedur e.

B. Fact ual Backgr ound

For purposes of the pending sunmary judgnment notion, it is

1'On July 12, 1999, Magistrate Judge Ralph W Snmith, Jr
signed a Stipulation and Order which discontinued on the nerits
clainms asserted in the Plaintiff’s Anmended Conpl ai nt agai nst
Def endant s Defrancesco, Komar, Friednman and Connolly, as well as
all clainms arising out of the events of January 20, 1995. See Dkt.
# 94. In the June 6, 2001 Decision and Order, the Court reviewed
t he Def endants Brown and Fresenius’ notion for summary judgnment on
remand fromthe Second G rcuit and dism ssed all clains pending
agai nst these two defendants. See Dkt # 121.
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inportant to clarify the remaining defendants’ roles in the January
19, 1995 arrest of M. Cerrone and to delineate the facts |eading
up to that arrest which are not in dispute.

After the Superintendent of the New York State Police received
a letter in Septenber, 1994 alleging, inter alia, that State
Trooper Tinothy Knapp participated in a cover-up of the afore-
mentioned hit-and-run accident, the Superintendent assigned State
Pol i ce Captain Thomas Fresenius, Lieutenant Scott Brown, Bureau of
Crimnal Investigations (BCl) Investigator Debra Komar, and BC
Senior Investigator Ri chard Morse to investigate the involvenent of
Trooper Knapp and any other officer from Peekskill Barracks Troop K
in the potential cover-up. Plt.’s Mem of Law, p. 2-3. These
i nvestigative officers were under the supervision of |Inspector
M chael Cahill. 1d. |Inspector Salvatore S. Valvo joined the
investigative teamat a later date but prior to Cerrone’s arrest.
See Conplaint, 1 5, 24.

As indicated in previous decisions, there is a dispute as to
sone of the information defendants | earned during their
investigation and as to how this informati on would be viewed by a
reasonabl e fact finder under the parties’ varying versions. There
is no dispute, however, regarding the following information or, to
the extent there is disagreenent, the facts are recited in the
light nost favorable to the non-novant.

The investigative teamlearned that on April 3, 1993, New York




State Trooper Robert G egory of the Peekskill barracks was the
first officer to respond to the hit-and-run accident scene.
Cerrone, a New York Police Sergeant and Commander of the Peekskill
Barracks’ Troop K, also responded to the scene. Information
provided to Cerrone at the scene, and which inpacts the probable
cause determ nation nmade by the investigative teamon January 19,
1995, is the primary focus of the following facts. Thus, unlike in
previ ous decisions, the information is significant not necessarily
fromthe perspective of what Plaintiff Cerrone did or did not do
when he left the scene on April 3, 1993, but rather, fromthe
perspective of what could be inferred fromthe om ssion of certain
rel evant information on police docunents which Cerrone undoubtedly
had first-hand know edge about.

1. Affidavit of Maureen Frances Hunt

On Cctober 25, 1994, the investigative team obtained an
affidavit from Maureen Frances Hunt, the driver of one of the
autonobiles involved in the April 3, 1993 accident. M. Hunt was
not the person believed to have caused the accident and did not
flee the scene as did the ostensibly cul pable driver. M. Hunt’s
affidavit indicates, inter alia, that after the other vehicle
struck her, she exited her vehicle and was in a position to observe
both the driver and the autonobile which struck her. She was able

to provide to the police a description of the driver of the other




vehicle,? a general description of the autonobile that struck her,?3
a partial license plate nunber of that autonobile,* and the
direction that the autonobile was traveling when it left the
scene.® Hunt, Aff., p.1 -2. M. Hunt also indicated in her
affidavit that while she was at the scene, she saw another vehicle
turn around and begin following the hit-and-run vehicl e heading
south on Route 9. |1d. She later |earned that the person who
followed the hit-and-run driver was a friend nanmed Sharon Ryder

Ms. Hunt recounted for the investigators that Ms. Ryder returned to

Z4[A] white male with fair hair, light skin and it | ooked as
t hough his cheeks were hollowed in.”

®“lt was a two-tone yellow | arge car and ol der nodel
probably in the seventies.”

* There is sone dispute regarding the |license plate nunber.
Ms. Hunt’s Cctober 25, 1994 affidavit provides as foll ows:

Despite [the other driver’s] actions [in trying to back into
me after | exited ny vehicle] | was able to get all six digits
of his plate nunber M*" ’

eor+eet. M" | know at least the first three digits were
definitely TTZ.

Hunt Aff.

The Plaintiff argues that the | anguage that was struck out and
initialed by “Maureen Hunt” raises a “significant issue” as to
whet her or not Ms. Hunt actually was able to recount the six digits
accurately.

*“After the other driver backed towards me, he headed south on
Route 9. There was another car at the stop sign on highland and |
was wai ving and yel ling about the car |eaving the accident. The
guy that hit me continued south on route 9. His car had no
headl i ght on the right side but he still had taillights. The car
that had been at the stop sign turned to follow him?”
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the scene and reported that she [ Ms. Ryder] had followed the hit-
and-run driver south on Route 9 to the Texaco Station at the
Annsville Crcle. 1d. M. Ryder reported that she saw the driver
out of the car |eaning over what she [Ms. Ryder] thought was a

tel ephone. Inportantly, Ms. Hunt attests that both she and M.
Ryder infornmed the officers at the scene, including Plaintiff
Cerrone, that “the guy was right down at the Texaco Station.” Hunt,
Aif. P. 2. As all parties appear to agree, the Texaco Station on
the Annsville Circle was | ocated approximately one mle south on
Route 9 fromthe hit-and-run accident scene and virtually next door
to the Troop K barracks. See Brown June 10, 1999 Aff., ¢ 51.

2. Supporting Deposition of Sharon Ryder

The investigative team al so obtained a sworn “Supporting
Deposition” dated October 26, 1994 from Sharon Ryder. This
recounted essentially the sanme facts as attested to by Ms. Hunt but
fromthe first-hand perspective. M. Ryder indicated that she
recogni zed “Tom Cerrone” at the accident scene because she had
“gone to school with” himand therefore knew hi mpersonally. Ryder
Supp. Dep., p. 2. She also attested that she conveyed to the
police the information regarding the hit-and-run autonobile which
she foll owed, asserting: “l renenber being kind of excited and
feeling that no one was very concerned, Tom Cerrone had cone up
fromthe south and when he left he went south again so | figured

maybe he was going to check it out and | ook for the guy.” Ryder




Sup. Dep., p. 2. M. Ryder further attested:

At the scene of the accident, | know | told the first
trooper that | had followed the guy and | believed that
he was at the Annsville gas station. | don’'t know if he
took my nane and phone nunmber. | was not asked to give a
statenent at any tinme and was never contacted at a |ater
time. | renmenber when Tom Cerrone stopped at the scene
that the first trooper, the young guy, told himthat |
foll owed the guy and that | thought he was right down at
the Annsville gas station. The station is about a mle
down the road fromwhere the accident was. That’'s why
when Tom Cerrone |left the accident | assumed that he went
to | ook for the guy.

Ryder. Sup. Dep., p. 3.

Further investigation yielded a Supporting Deposition dated
Novenber 10, 1994 from Dawn Hut chings Brissett and a Supporting
Deposition from Margaret A. Miurphy dated January 9, 1995. Both
provi ded further insight into the connection between the hit-and-
run driver and a possible cover-up by officers within Troop K

3. Supporting Deposition of Dawn Hutchi ngs Brissett

Ms. Brissett had been involved in an eight year romantic
relationship with Rory Knapp, the person believed to have been the
hit-and-run driver on April 3, 1993. She indicated that “one
Saturday night in March or April of 1993" she received a tel ephone
call fromRory Knapp. Brissett Sup. Dep., p. 1. M. Knapp stated
t hat he had been in an autonobile accident and left the scene and
went to the Texaco Station on Route 9 where he “called the accident
in” but did not report that he was involved in the accident. He
indicated further, at |east according to Ms. Brissett, that he

t hought soneone had followed himto the Texaco Station and
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therefore he parked the car behind the gas station.

According to Ms. Brissett, M. Knapp advised at a latter tine
he eventually noved the car and hid it beside his brother, Trooper
Ti mot hy Knapp’s, house. Id. p. 2. Rory Knapp further indicated to
Ms. Brissett that there was damage on the car’s right side from
“front to back” and that his brother “was nervous about the car
being at the house after it was involved in a hit and run acci dent,
and told Rory to get the car out of the driveway.” ld. p. 2-3. M.
Knapp indicated that he then made arrangenents to have the
aut onobi | e destroyed. 1d.

Ms. Brissett provided other information from M. Knapp which
indicated that M. Knapp had received inside information regarding
the official investigation into the accident. 1In this regard, Ms.
Brissett’s affidavit indicates:

Right after the accident | wanted to turn the plates in

because | didn’t want to pay insurance on a car | didn't

have anynore. Rory kept telling nme to wait before |

turned the plates in because he was afraid that with them

having the plate nunber that soneone m ght put everything

together. Rory knew that soneone had gotten his plate

nunber the night of the accident but that they had m xed
sone of the nunmbers up so it wasn’'t exact.

Rory also knew that his hat and shirt, | think it was a
Daytona shirt, had flown out of the car at the accident.
He also knew that it was given to soneone and it was
destroyed. | don’t know who had the stuff but Rory
indicated that it was purposely taken care of so that

Rory wouldn’t get in trouble.... He also knew that
whoever was in the accident supplied a description of ny
car.

Id., 3 (enphasis added).




4. Supporting Deposition of Margaret A. Mirphy

Ms. Murphy testified in her Supporting Deposition that she was
a bartender at the Stonel edge Bar and had both a professional and
personal relationship with Rory Knapp. Mirphy Sup. Dep. p. 1. She
i ndicated that M. Knapp was a nechanic at the Annsville Texaco
Station, a regular customer at the Stonel edge Bar, and a friend of
Zone Sergeant Bob Wl sh of the New York State Police. 1d. Zone
Sergeant Wel sh was Cerrone’s direct supervisor.® Brown Aff., { 60.
Ms. Murphy testified that sometinme in 1993, shortly after Rory
Knapp | eft the bar one evening, she received a tel ephone call from
him at approximately 11:30 P.M She described the contents of this
tel ephone call as foll ows:

Rory sounded very shaken and told nme to prom se that |

woul dn’t tell anyone, that he had just gotten into an

accident. He told ne that the accident happened down the

street fromthe Stonel edge, just over the crest on Route

9. He went on to tell me that he hit sonmeone head on and

when he realized what happened he | ooked out and saw

peopl e wal ki ng around outside the car so he knew t hey

were okay. After that he took off fromthe accident and

drove to the Texaco station at the Annsville Grcle and

called Bob Wlsh. Rory told ne that he told Wl sh about

the accident he just had and Welsh told himnot to worry
about it, that he would take care of it. He told ne that

® There is a factual dispute as to whether Zone Sergeant Wl sh
arrived at the scene with Cerrone. M. Hunt asserts that she
believes there were three officers at the scene. Hunt. Aff., p. 2.
Def endants assert that at the tinme of the accident, Wl sh was at
the Troop K Barracks and, based upon evidence |linking Wlsh to the
cover-up, assune that he acconpanied Cerrone to the scene after the
call from Knapp cane in. Thus, they conclude he was the third
officer Ms. Hunt refers to. However, because the fact is disputed,
the Court concludes for purposes of this notion that he was not at
t he scene.




he called Wlsh at the station, which | took to nean the
State Police Station at the Annsville Crcle. ... Rory
told me that he called Wl sh fromthe Texaco Station and
that he thought that sonmeone had foll owed himthere after
the accident. He was concerned that the person got his
pl ate nunber, and told nme that he pulled his car behind
the Texaco Station where it could not be seen.

Mur phy Sup. Dep. p. 2-3 (enphasis added).

Ms. Murphy also indicates that “1I do remenber Rory telling nme
that Timmy [his brother] kept telling himnot to tell anyone about
the accident, to keep his nmouth shut.” 1d. p. 4. The follow ng
day, at the Stonel edge Bar, Ms. Mirphy’s enpl oyer presented her
with two itens which the enployer said were brought to the bar from
the accident scene. One itemwas a part of a car “which | saw was
the same color as Rory’s, Rory drove a car which was two tone gold
and very unusual.” Id. p. 5. The other itemwas a baseball cap
whi ch Ms. Miurphy assuned bel onged to Rory Knapp. 1d. At Rory
Knapp’ s request, Ms. Mirphy di sposed of both itenms. 1d.

Ms. Murphy’ s supporting deposition then proceeds to state:

Wthin a week or so | realized that Rory’'s accident was

really taken care of. At first | had though that he

woul d just get off light. But | realized that it was

totally covered up. Rory told ne that soneone did get

his plate nunber but they were told that the plate was

run and didn’t cone back right or wasn't the right car

for sone reasons. | was told that the people fromthe

accident or their relatives would cone to the station

| ooking for results and were told that there were no

| eads to the other person involved, and they were al ways
getting frustrated.

ld.; Defs.’” Local Rule 7.1 Stat., § 5.
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5. Supporting Deposition of Keith D. Hunt

The investigative team al so obtai ned a Supporting Deposition
fromKeith D. Hunt, Maureen Hunt’s husband. He attested that,
inter alia, the norning follow ng the accident he went to the
acci dent scene and, on the far side of the guardrail, found a used
basebal | hat, a “Daytona” tee shirt, and pieces of both his wife’'s
car and another car. K Hunt. Sup. Dep., p. 2.

6. Police Docunents Regarding April 3, 1993 Acci dent

Fol Il owi ng the accident, a Police Accident Report, Form MW-
104A, was prepared by Trooper Gregory. This docunent was provided
to and initialed by Plaintiff Cerrone as Trooper Gregory’s superior
officer. Wiile Cerrone concedes that he did reviewthis form he
asserts that the “subject MV-104A formwas properly conpleted.”’
Cerrone Aff., f 36. He does not dispute, however, that the subject
MV- 104A form contai ned numerous “X' marks in areas on the docunent
whi ch indicate, where such “X’ marks appear, that the correspondi ng
information is “unknown.” Def.’s Local Rule 7.1 Stat. {1 10. He
does not dispute that this one-page docunment, with its nunmerous “X

mar ks, indicates to the know edgeabl e observer that: (a) no

"Cerrone asserts in his Local Rules Statement, citing to his
own deposition, that “Plaintiff did not review the Mtor Vehicle
Acci dent Report to determ ne whether ‘an adequate investigation was
conducted,’” but rather he reviewed sanme to ensure that the report
had been conpleted accurately.” PlIt.’s Local Rule 7.1 Stat., § 11
In his affidavit in opposition to the instant notion, Cerrone
attests that “[i]n reviewing the MV-104A form ny responsibility is
to ensure that it is properly conpleted, that all boxes are filled
out, that the diagramis conpleted.” Cerrone Aff., | 34.
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i nformati on about the hit-and-run vehicle driver was entered
despite Ms. Hunt observing the driver fromcl ose range and

provi ding a description; (b) there is no indication of the color,
description, or plate nunber (even the first three letters) of the
car despite the fact that this information was conveyed to the
officers by at least two witnesses; (c) the docunent makes no
mention at all of Sharon Ryder, the eye witness to the flight of
the hit-and-run driver, or of the last sighting of the perpetrator
at the nearby Texaco Station, despite the fact that this woman, who
knew Cerrone “from school”, clains to have inparted the information
directly to Cerrone (a point which Cerrone hinself corroborates);?
and (d) there is no indication of any “leads” discovered despite
the fact that someone brought parts of Rory Knapp’s autonobile to

t he Stonel edge Bar and, the next day, Ms. Hunt’s husband was abl e
to find a tee-shirt and hat which, according to w tness statenents,
bel onged to Rory Knapp, as well as additional pieces of two
autonobiles still at the scene. See Cerrone Aff. | 24.

In addition, Gegory nade two entries in the police |og
regarding the accident. The first entry was on April 3, 1993. Like
the MV-104A, it contained no information regarding the hit-and-run
vehicle (e.qg. no color, nodel year, plate nunber [or partial plate

nunber], direction of travel upon |eaving the scene, |ocation of,

®Frurther, there is no dispute that once given this information
by Ms. Ryder, Cerrone |eft the scene and proceeded to the Annsville

Circle to l ook for the vehicle. Cerrone Aff. 9y 24-27.
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or last sighting), no description of the driver, nor any nention of
the eye-witness despite the fact that all of this information had
been supplied to Trooper Gegory and nost, if not all, supplied to
Cerrone.

The second entry, made ten days after the accident, provides
that “further investigation revealed no new clues, |eads, suspects.
Operator of Vehicle 1 could offer no new information, M/104A
submtted.” Brown Aff.,  45. Defendants assert that Cerrone, as
St ati on Conmander, could reasonably be expected to be aware of
activities related to the hit-and-run investigation, especially in
light of the fact that he personally participated in the
i nvestigation. Cerrone asserts, sinply, that “[a]s Station
Commander | amnot required to read all blotter entries fromthe
Station.” Cerrone Aff.,  35.

The record on this notion is unclear whether Cerrone read
these entries,® or whether a procedure existed for any review of
the blotter entries. For purposes of this notion, it is assuned he
did not read these two police blotter entries or that he was

required to do so. Reference is made to themonly to the extent

°See Cerrone v. Cahill, 246 F.3d at 197: “Appellant Brown
| earned fromw tnesses that the victimhad provided Gegory with a
description of the car, a partial |icense plate nunber, and itens

of the perpetrator's clothing found at the acci dent scene. However,
it was apparent froma review of Gegory's report that Gegory did
not follow up on these |eads; instead he wote in his report that
‘“further investigation reveal ed no new cl ues, |eads, suspects.
Operator of Vehicle 1 could offer no new information.” Cerrone
signed Gregory's report as a supervisor.”
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that they incorporate the W-104A form (which Cerrone did review
and sign) into the official investigative record at the Troop K
Barracks, and to the extent that this last fact may indicate to an
objective reviewer that there was a concerted effort within Troop K
to cover up Rory Knapp' s crine.

7. O her investigative efforts

Still further, the uncontroverted evidence indicates that
before Cerrone was arrested on January 19, 1995, the investigative
t eam engaged in other intensive fornms of investigation including
intercepting and recording the conversations of Trooper Wl sh and
Rory Knapp during which there was nention of several officers being
involved in a cover-up schene. See Collins Aff., Ex. R

On January 4 & 17, 1995 the investigative team held neetings,
one of which included Gerald Connolly of the Westchester County
District Attorney's Ofice, to discuss possible crimnal charges
arising out of the cover-up. At the January 17'" neeting, it was
deci ded that team nmenbers would stop Plaintiff Cerrone for
gquestioning regarding Cerrone’ s possible participation in the
cover - up

8. Cerrone’s Arrest & Detention

On January 19, 1995, as he was driving hone fromwork, Cerrone
was pulled over by an unmarked police car flashing its “grill
lights.” |Inspector Valvo approached Cerrone, ordered himout of

car, and took his keys. PIt.’s Mem of Law, p. 5. [Inspector Valvo
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was joi ned by Senior Investigator Mrse, and Cerrone was then
pl aced in the backseat of the Inspector’s vehicle where he was
“guarded by Defendant Senior Investigator R chard G Mrse.”
Plt.”s Mm of Law, p. 6. Cerrone was then transported to a | ocal
hot el where he was questioned for sone six hours by Lt. Brown and
| nspector Cahill and then released. 1d.?°
1. DI SCUSSI ON

Def endants’ notion for sumrary judgnent is based on a nunber
of argunments, inter alia, that the arrest in issue was nmade with
probabl e cause and therefore there is no basis for the fal se arrest
and fal se inprisonnent clains; that the defendants are entitled to
qualified imunity; and that sunmary judgnent is warranted on the
Plaintiff’s state law intentional infliction of enotional distress
cl ai m because Plaintiff cannot offer sufficient evidence to sustain
such a claimunder New York law. Plaintiff opposes the notion and
rai ses nunmerous argunments countering the Defendants’ positions.
The Court will address the argunents seriatim

A. Probabl e Cause for Arrest

The el enents of a cause of action for false arrest brought

under the Fourth Anmendnent and state common | aw are the sane.

1 The Court notes that the defendants assert that Plaintiff
was not arrested because he willingly acconpanied the officers to
the hotel and was repeatedly advised that he was free to | eave but
i nsisted he wanted to cooperate with the investigation. For
pur poses of this notion, the Court accepts Plaintiff’s contention
that he unwillingly acconpanied the investigators and that he did
not feel free to |l eave during the interrogation.
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These are: (1) the defendant intended to confine the plaintiff;
(2) the plaintiff was conscious of the confinenment; (3) the
plaintiff did not consent to the confinenent; and (4) the

confi nement was not otherwi se privileged. Wyant v. Okst, 101 F. 3d

845, 853 (2d Cir. 1996); Broughton v. State of New York, 37 N.Y.2d

451, 456 (1975). Because false arrest is a type of false

i mprisonnment, the two clainms have identical elenents. See Singer v.

Fulton County Sheriff, 63 F.3d 110, 118 (2d Cr. 1995), cert.

denied, 517 U. S. 1189 (1996).

For purposes of this notion only, the defendants have conceded
that the Plaintiff has satisfied the first three el enents of these
causes of action. Further, the Plaintiff correctly states that
under New York |law a warrantl ess arrest is presunptively unl aw ul
see 1d. There is no dispute that the defendants did not have a
warrant to arrest the Plaintiff. However, as the defendants
correctly point out, if there existed probable cause for the

arrest, the Plaintiff may not recover on any of these clains. Smth

v. Edwards, 175 F.3d 99, 105 (2d Cr. 1999)(“It is well established

that appellant's Section 1983 cl ains agai nst appellees for false
arrest and false inprisonnent nust fail if the appellee-officers

had probable cause to arrest him”); Curley v. AMR Corp., 153 F. 3d

5, 13 (2d CGr. 1998); Weyant, 101 F. 3d at 852 (probable cause is a
conpl ete defense to both federal and state |law clains for false

arrest and false inprisonnent); Zanghi v. Incorporated Village of
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A d Brookville, 752 F.2d 42 (2d Cr. 1988).

Probabl e cause exists when officers "have know edge or
reasonably trustworthy information of facts and circunstances that
are sufficient to warrant a person of reasonable caution in the
belief that the person to be arrested has commtted or is

commtting a crinme." Posr v. Court Oficer Shield No. 207, 180

F.3d 409, 414 (2d Cr. 1999). The existence of probabl e cause nust
be determ ned on the basis of the totality of the circunstances.

Calamia v. City of New York, 879 F.2d 1025, 1032 (2d Cir. 1989).

The inquiry is an objective one and the subjective beliefs or
notivations of the arresting officer are irrelevant. Wiren v.

United States, 517 U.S. 806, 813 (1996); Martinez v. Sinonetti, 202

F.3d 625, 633 (2d Cr. 2000); United State v. Scopo, 19 F.3d 777,

780-82 (2d Gir. 1994), cert. denied, 513 U.S. 877 (1994);

Broughton, 37 N.Y.2d at 458-459 ("A valid arrest will not be

rendered unlawful by malicious notives"); Restey v. Higgins, 675

N.Y.S.2d 725, 727 (4th Dep't 1998) (same).
I n eval uating the probabl e cause determ nation, the Court

"consider[s] the facts available to the officer at the tinme of the

arrest."” R cciuti v. NY.C Transit Auth., 124 F.3d 123, 128 (2d

Cr. 1997) (citing Lowmh v. Town of Cheektowaga, 82 F.3d 563, 569

(2d CGr. 1996)). "[I]t i1s well-established that a | aw enforcenent
of ficial has probable cause to arrest if he received his

informati on from sone person, normally the putative victimor
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eyewi tness.” MIloslavsky v. AES Eng'g Soc'y, 808 F. Supp. 351, 355

(S.D.N.Y. 1992), aff'd, 993 F.2d 1534 (2d Gir. 1993).

Where the facts surrounding the arrest are uncontroverted,
the determ nation as to whether probabl e cause existed may be nade
by the court as a matter of |law. Wyant, 101 F.3d at 852. On a
nmotion for summary judgnent, however, the court nust determ ne
whet her there are any "genui ne issues" as to any material facts.

Anderson v. Liberty Lobby, 477 U S. 242, 249 (1986). Therefore,

where the question of probable cause is "predom nately factual in
nature," the determ nation should be made by a jury. Mirphy v.
Lynn, 118 F.3d 938, 947 (2d Cr. 1997), cert. denied, 522 U S. 1115

(1998).

In contrast to the argunments rai sed by defendants Brown and
Freseni us which focused primarily on whether the controvertible
facts of what Cerrone did during his investigation could formthe
basis of a probable cause determ nation (e.qg., whether the fact
that he did not discover the car at the Texaco Station could form
the basis of the probable cause determ nation), on this notion the
def endants focus on the uncontroverted facts |leading up to his
January 19, 1997 arrest to support their probable cause argunent.
The Court will address these argunents in the order nade.

1. Probabl e Cause from Traffic Violation

Def endants first argue that probable cause existed because at

the time of the stop, Cerrone was driving an unregi stered notor
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vehicle in violation of New York Vehicle and Traffic Law 8 401(4).
Therefore, defendants assert, they had probable cause to stop and
arrest Cerrone pursuant to New York Crim nal Procedure Law
8140.10(1)(a).* Plaintiff counters that, while he was driving an
unregi stered vehicle in violation of New York Vehicle Traffic Law 8§
401, he was never cited for the infraction and the facts of the
case, including the substance of his interrogation, indicate

unequi vocal ly that the detention was not for purposes related to
this mnor traffic infraction. Further, he argues that the ensuing
detention by the defendant officers was in violation of New York

Crimnal Procedure Law 8140. 20. *?

118140. 10 of the New York State Crimnal Procedure Law,
entitled Arrest without a warrant; by police officers; when
aut hori zed, provides in pertinent as foll ows:

1. Subject to the provisions of subdivision two, a police
officer my arrest a person for:

(a) Any offense when he has reasonabl e cause to
bel i eve that such person has conmitted such
of fense in his presence;

N.Y. C&tim Pro. L. 8140.10. (West G oup, 2001). "' Reasonable
cause', as used in the New York statute, is substantially the sane
as 'probabl e cause' within the nmeaning of the fourth anmendnent."”
Kruppenbacher v. Mazzeo, 744 F.Supp. 402 (N.D.N. Y. 1990).

2New York Crimnal Procedure Law § 140.20, entitled Arrest
wi thout a warrant:; procedure after arrest by police officer,
provides in pertinent part as foll ows:

1. Upon arresting a person without a warrant, a police
officer, after perform ng w thout unnecessary del ay al
recording, fingerprinting and other prelimnary police
duties required in the particular case, must except as

(continued...)
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12(....continued)

otherwi se provided in this section, wthout unnecessary
delay bring the arrested person or cause himto be
brought before a local crimnal court and file therewith
an appropriate accusatory instrunent charging himwth
the of fense or offenses in question. The arrested person
nmust be brought to the particular local crimnal court,

or to one of themif there be nore than one, designated
in section 100.55 as an appropriate court for
commencenent of the particular action; except that:

(a) If the arrest is for an offense other than
a class A, B, Cor Dfelony or a violation of
section 130.25, 130.40, 205.10, 205.17, 205.19
or 215.56 of the penal law conmitted in a town,
but not in a village thereof having a village
court, and the town court of such town is not
available at the tinme, the arrested person nmay
be brought before the local crimnal court of
any village within such town or, any adjoining
town, village enbraced in whole or in part by
such adjoining town, or city of the sane
county; and

(b) If the arrest is for an offense other than
aclass A, B, Cor Dfelony or a violation of
section 130.25, 130.40, 205.10, 205.17, 205.19
or 215.56 of the penal |law commtted in a
village having a village court and such court
is not available at the tinme, the arrested
person may be brought before the town court of
the town enbracing such village or any other
village court within such town, or, if such
town or village court is not available either,
before the local crimnal court of any
adjoining town, village enbraced in whole or in
part by such adjoining town, or city of the
sane county; and

(c) If the arrest is for an offense commtted
inacity, and the city court thereof is not
available at the tinme, the arrested person nmay
be brought before the local crimnal court of
any adjoining town or village, or village court
enbraced by an adjoining town, within the sane
(continued...)
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12(....continued)
county as such city; and

(d) If the arrest is for atraffic infraction
or for a m sdeneanor relating to traffic, the
police officer may, instead of bringing the
arrested person before the local crimnal court
of the political subdivision or locality in

whi ch the of fense was allegedly comm tted,
bring himbefore the local crimnal court of

t he sane county nearest avail abl e by hi ghway
travel to the point of arrest.

2. If the arrest is for an offense other than a class A,
B, Cor Dfelony or a violation of section 130. 25,

130. 40, 205.10, 205.17, 205.19 or 215.56 of the penal

| aw, the arrested person need not be brought before a

| ocal crimnal court as provided in subdivision one, and
the procedure may instead be as foll ows:

(a) A police officer may issue and serve an
appearance ticket upon the arrested person and
rel ease himfrom custody, as prescribed in
subdi vi sion two of section 150.20; or

(b) The desk officer in charge at a police
station, county jail or police headquarters,

or any of his superior officers, may, in such

pl ace fix pre- arraignnent bail and, upon
deposit thereof, issue and serve an appearance
ti cket upon the arrested person and rel ease him
from custody, as prescribed in section 150. 30.

3. If (a) the arrest is for an offense other than a cl ass

A, B, Cor Dfelony or a violation of section 130. 25,

130. 40, 205.10, 205.17, 205.19 or 215.56 of the penal

law, and (b) owing to unavailability of a |ocal crimna

court the arresting police officer is unable to bring the

arrested person before such a court with reasonabl e

pronpt ness, either an appearance ticket nust be served

uncondi tionally upon the arrested person or pre-

arrai gnment bail nust be fixed, as prescribed in

subdivision two. If pre- arraignment bail is fixed but

not posted, such arrested person may be tenporarily held

in custody but must be brought before a |ocal crimnal
(continued...)
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The Court finds that the defendants did have probabl e cause to
stop the Plaintiff’s vehicle due to the traffic infraction. United

States v. Scopo, 19 F.3d at 781. Having had probabl e cause to stop

Plaintiff and because the officers personally observed Plaintiff
operating the vehicle in violation of N Y. VEH & TRAFFIC LAW §
410, they were authorized under state law to make a formal arrest,
N.Y. CRRM PRO LAWS§ 140.10(1)(a), and thus had probabl e cause to
reasonably detain him Scopo, 19 F.3d at 781-82.

“The Suprene Court has nmade clear that, under the Fourth
Amendnent, | aw enforcenent officers may stop an individual for any
| awf ul reason, regardless of the subjective intentions of the

i ndi vidual officers involved.” United States v. Oaens, 142 F.

Supp. 2d 255, 262 (D. Conn. 2001)(citing Wiren, 517 U. S. at 813-14).

Li kewi se, the Second Circuit has held that "an officer's use of a

12(....continued)

court w thout unnecessary delay. Nothing contained in
this subdivision requires a police officer to serve an
appearance ticket upon an arrested person or release him
fromcustody at a tinme when such person appears to be
under the influence of al cohol, narcotics or other drug
to the degree that he may endanger hinself or other
persons.

4. |If after arresting a person, for any offense, a police
of ficer upon further investigation or inquiry determ nes
or is satisfied that there is not reasonable cause to
believe that the arrested person commtted such offense
or any other offense based upon the conduct in question,
he need not follow any of the procedures prescribed in
subdi vi sions one, two and three, but nust imrediately

rel ease such person from cust ody.
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traffic violation as a pretext to stop a car in order to obtain
evi dence for sonme nore serious crine is of no constitutional
significance,"” and that "an observed traffic violation legitimtes
a stop even if the detectives do not rely on the traffic

violation.”™ United States v. Dhinsa, 171 F.3d 721, 724-25 (2d Cr

1998) .

Plaintiff concedes that at the tine he was stopped, he was
driving an unregistered vehicle. The fact that the defendants may
have had a subjective notive for the stop separate fromthe
apparent vehicle and traffic law violation is of no nonent. See

Mason v. Town of New Paltz Police Departnment, 103 F. Supp.2d 562,

566 (N.D.N. Y. 2000)(Mordue. D.J.)(Plaintiffs’ contention that the
police officers were notivated not by conplaint but rather by bad
faith does not raise a triable issue)(citing Wiren, 517 U S. at
813; Scopo, 19 F.3d at 782-83; Broughton, 37 N.Y.2d at 458-459).
Based upon these hol dings and the New York statutes, there can
be no quarrel that the objective circunstances, quite apart from
the subjective intent of the officers, justified the stop and the
initial arrest of M. Cerrone. The Court is not convinced, however,
that the ensuing six hours of interrogation was “justified” by the
“probabl e cause” arising from Cerrone’s operation of the unlicenced
vehicle. Indeed, there is no argunent proffered by the defendants
that the session at the hotel was used in any manner to solve the

traffic infraction. Rather, the parties agree that whatever the
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exact nature of the next six hours - whether consensual interview
or custodial interrogation - the focus was on the 1993 hit-and-run
accident and Cerrone’s role in a potential cover-up.

Further, this case is distinguishable fromthe several “pre-
text stop” cases because no probable cause to believe that Cerrone
commtted any crinme arose fromcircunstances of the stop. That
bei ng the case, the defendants nust establish an i ndependent basis
of probable cause to justify the detention at the hotel that
exceeded the authority allowed by New York Crim nal Procedure Law 8
140. 20.

2. Probabl e Cause to Interrogate

Def endants argue that even assum ng that they did not have
probabl e cause to detain M. Cerrone fromthe unlicenced operation
vi ol ation, they had probable cause to believe he had conmtted a
crime based upon the facts disclosed in their investigation. 1In
this regard, the defendants argue that at the tine of the stop,

t hey possessed probable cause to believe that Plaintiff acted in
conplicity in the illegal attenpt to cover up the hit-and-run
accident. The Court agrees.

Based upon docunents submtted previously in this case, the
Court is aware that Troopers G egory and Wl sh were charged in
I ndi ct ment No. 95-0191 out of Westchester County w th: Tanpering

with Public Records in the First Degree in violation of New York
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State Penal Law § 175.25 (Gregory, Count 12);® O fering a Fal se
Instrunent for Filing in the First Degree in violation of New York
State Penal Law Section 175.35 (Gregory, Count 13);! Tanpering

wi th Physical Evidence in violation of New York Penal Law Section

215.40(02) (G egory, Count 14);' and Oficial M sconduct in

8§ 175.25 Tanpering with public records in the first degree

A person is guilty of tanpering with public records in the first
degree when, know ng that he does not have the authority of anyone
entitled to grant it, and with intent to defraud, he know ngly
removes, nmnutil ates, destroys, conceals, nakes a false entry in or
falsely alters any record or other witten instrunent filed wth,
deposited in, or otherwi se constituting a record of a public office
or public servant.

Tanpering with public records in the first degree is a class D
f el ony.

48 175.35 Offering a false instrument for filing in the first
degr ee

A person is guilty of offering a false instrunent for filing in the
first degree when, knowing that a witten instrunent contains a fal se
statenment or false information, and with intent to defraud the state
or any political subdivision, public authority or public benefit
corporation of the state, he offers or presents it to a public
office, public servant, public authority or public benefit
corporation with the know edge or belief that it will be filed with,
regi stered or recorded in or otherw se becone a part of the records
of such public office, public servant, public authority or public
benefit corporation.

Ofering a false instrunment for filing inthe first degree is a class
E fel ony.

58 215.40 Tanpering wth physical evidence

A person is guilty of tanpering with physical evidence when:

* * %

2. Believing that certain physical evidence is about to be produced
(continued...)
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viol ation of New York Penal Law Section 195.00 (G egory Count 15;
Wl sh Count 16).1% Collins Aff., Jan. 25, 1996, Ex. B [Dkt. No.
37]; See Cahill v. O Donnell, 7 F. Supp.2d 344, 345-46 (S.D.N.Y.

1998).'" Based upon the uncontroverted facts, the Court finds as a

13(...continued)
or used in an official proceeding or a prospective official
proceedi ng, and intending to prevent such production or use, he
suppresses it by any act of conceal nent, alteration or destruction,
or by enploying force, intimdation or decepti on agai nst any person.

Tanpering wth physical evidence is a class E fel ony.
8§ 195.00 Oficial msconduct

A public servant is guilty of official m sconduct when, with intent
to obtain a benefit or deprive another person of a benefit:

1. He commts an act relating to his office but constituting an
unaut hori zed exercise of his official functions, know ng that such
act is unauthorized; or

2. He knowingly refrains from performng a duty which is inposed
upon himby law or is clearly inherent in the nature of his office.

O ficial msconduct is a class A m sdeneanor.

Y In a lawsuit brought in federal court in the Southern

District of New York by the three remaining defendants in this
action agai nst various nenbers of the New York State Police for
conduct involving, in part, these defendants’ role in Cerrone’s
arrest, District Court Judge Barrington D. Parker, Jr. noted as
fol |l ows:

In April 1995, Welsh, Gegory, and Knapp were arrested

and charged with crinmes related to the alleged hit-and-
run acci dent and the subsequent cover-up. None of the
t hree was exoner at ed. Wel sh pl eaded guilty to crimnal
m sconduct and agreed to retire fromthe State Police.

Knapp pl eaded guilty to crimnal charges and received a
one year jail sentence. Gegory pleaded guilty to

adm ni strative charges, and the crim nal charges agai nst

(continued...)
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matter of |aw that probable cause to arrest Plaintiff existed on
January 19, 1995 on charges simlar to which Troopers G egory and
Wl sh were eventual ly charged, or, at a m ninmum probabl e cause
existed to believe that Cerrone aided and abetted the illegal acts
of Trooper Gregory. See NY Penal Law § 20.00.

The uncontroverted facts reveal that on April 3, 1993, M.
Cerrone was advised by an eye-witness that the hit-and-run driver
was | ocated just a mle down the road. Necessarily, in order to
find the vehicle (which Cerrone concedes he attenpted to do), he
needed to have sone description of the vehicle. Yet, despite first
hand know edge of the existence of an eye-w tness, a description of
the autonobile, direction of flight, and | ast-known |ocation of the
hit-and-run vehicle, none of this informati on was contai ned on the
W- 104A formwhich Plaintiff tacitly authorized by initialing as a
superior officer.

Cerrone asserts that while “Division of New York State
Troopers regulations require that a Sergeant review all MW-104A
forms,” Cerrone Aff. § 37, he fulfilled this obligation by ensuring
that all the boxes were filled out. He further clains that the
regul ations do not require entry “of partial information and

investigative leads.” Cerrone Aff. § 38. This argunent defies

(...continued)
hi m were di sm ssed.

7 F. Supp.2d at 345-46.
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| ogic. Absent entry of pertinent information including wtness
identification on the MV-104A or the police blotter ( which in this
case is clearly based upon the MV-104A), the institutional record
is void of any indication of leads in this matter. Mre
inportantly, even if the Troopers were not required to include
“partial information and investigative |leads” in the M/-104A, this
does not negate the logical, objective conclusion that the MW-104A
is “properly filled out” only when it contained the correct
informati on such as witness identification, description of the car,
direction of travel fromthe scene, and | ast sighting - none of
which is “partial” information.

Nonet hel ess, even accepting Cerrone’s contention that he was
required to review the MV-104A only “to ensure that the report had
been conpleted accurately,” Plt.’s Local Rule 7.1 Stat., § 11, an
obj ectively reasonable review of the formreveals that he failed in
this obligation. Stating on the formthat wtness identification or
vehicle description is “unknown” constitutes an affirmative
om ssion of a “known” fact. Thus, these material om ssions, which
were known to the investigating officers via Ms. Hunt and Ms.
Ryder’s affidavits, objectively indicates that probable cause
existed to believe that Cerrone acted in conplicity with Trooper
Gregory’'s attenpt to omt material, relevant, and inportant
information froman official docunent that would be filed.

Furt her, probable cause existed to believe that by placing the
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“unknown” designation in place of information that was, in fact,
known, the docunent contained affirmatively false information
i ntended to hanper the investigation and prosecution of Rory Knapp.
This conclusions is even nore conpelling in light of the
pl et hora of evidence available to the investigating officers in the
formof sworn affidavits and supporting depositions, obtained
before arresting Cerrone, tending to indicate a concerted effort
com ng out of the Troop K Barracks to protect Rory Knapp from
rightful prosecution as well as to supply himw th information
regarding the investigation into his crine. Gven the connection
bet ween the driver of the hit-and-run vehicle and Zone Sergeant
Wel sh, there were sufficient facts to conclude, from an objective
standpoi nt, that the cover-up was fromthe ground up, including
Cerrone. \Wet her Wel sh acconpanied Cerrone on April 3, 1993 to the
scene or to search for the vehicle, the objective evidence
avai lable to the investigative teamreveal ed that the hit-and-run
driver made a tel ephone call to the station inmmediately after the
accident, spoke to Welsh who in turn told Knapp that he would “take
care of” the accident. Cerrone had personal know edge of pertinent
i nformati on which was omtted fromthe M/-104A (which Cerrone
admttedly reviewed) which m ght have linked the driver to the
crime. Further, there was evidence that the particulars of the
i nvestigation, and the efforts, or, nore appropriately, the |ack of

efforts, in the investigation were being conveyed to Knapp.
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"A probabl e cause determ nati on does not require proof beyond
a reasonabl e doubt; it is the nmere probability of crimna
activity, based on the totality of the circunstances, that

satisfies the Fourth Amendnent." Hahn v. County of O seqgo, 820

F. Supp. 54, 55 (N.D.N. Y. 1993), aff'd, 52 F.3d 310 (2d G r. 1995).
"In fact, the eventual disposition of the crimnal charges is
irrelevant to the probable cause determnation.” 1d. (citing

Pierson v. Ray, 386 U S. 547, 555 (1967)). The totality of the

uncontroverted, reasonably trustworthy facts and circunstances
known to the investigative officers at the tine of Cerrone’s
arrest, viewed objectively, |ead unequivocally to the concl usion
that the officers possessed information sufficient to warrant the
belief of a person of reasonable caution that Cerrone had, at a
m ni mum ai ded or abetted Trooper Gregory’s crines.

Therefore, the Court GRANTS the Defendants’ notion as to al
clainms prem sed upon the theory of false arrest or false
i nprisonnment, and these clains are hereby DI SM SSED wi t h prej udi ce.

B. Qualified | munity

G ven the above, the Court need not address the parties
argunents on the issue of qualified imunity. However, precisely
because of the concerns for judicial econony which formed the basis

of the First Grcuit’s ruling in Guzman-Rivera v. Rivera-Cruz, 98

F.3d 664, 667 (1st Cir. 1996), discussed infra, the Court wll

address the defense as an alternative hol di ng.
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Plaintiff has not asserted that Cahill, Valvo, and Moirse are
not simlarly situated to defendants Brown and Fresenius with
regard to qualified imunity. Rather, Plaintiff argues that the
remai ni ng defendants (Cahill, Valvo, and Mdrse) have forfeited
their right to assert the defense of qualified i munity because
they have failed to raise the argunent before this tinme. The Court
wi |l address this threshold argunment first.

1. CQualified Imunity - VWen Avail abl e/ VWhen \Wai ved?

Personal imunity defenses such as qualified i nmunity protect

def endants in Section 1983 actions who are sued in their individual

capacities. See, e.qg., Hafer v. Melo, 502 U. S 21, 25 (1991);

Kentucky v. Graham 473 U.S. 159, 166-67 (1985). The defense

"serves inportant interests in our political system" Sound

Aircraft Servs., Inc. v. Town of East Hanpton, 192 F.3d 329, 334

(2d Cir. 1999), ensuring that damages suits do not "unduly inhibit
officials in the discharge of their duties" by burdening individual
officers wwth "personal nonetary liability and harassing

litigation." Anderson v. Creighton, 483 U S. 635, 638 (1987); see

Connel |l v. Signoracci, 153 F.3d 74, 79 (2d Cr. 1998).18

8 Consequently, the Suprene Court has directed that “[w] here
t he defendant seeks qualified imunity, a ruling on that issue
shoul d be nmade early in the proceedings so that the costs and
expenses of trial are avoided where the defense is dispositive.”
Saucier v. Katz, 121 S. C. 2151, 2155-56 (2001). “The privilege is
“an immunity fromsuit rather than a nmere defense to liability; and
i ke an absolute immunity, it is effectively lost if a case is
erroneously permtted to go to trial.”" 1d. at 2156 (quoting

(continued...)
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Qualified immunity is an affirmative defense which nust be
raised in a responsive pleading and proven by the party asserting

it. MCardle v. Haddad, 131 F.3d 43, 50 (2d Gr. 1997)(citing Gonez

v. Toledo, 446 U. S. 635, 640 (1980) and In re State Police

Litigation, 88 F.3d 111, 123 (2d Cir. 1996)); Fed.R Civ.P. 8(c).

The defense may been deened wai ved where a party fails to plead it
in a responsive pleading, or fails to present proof upon it at

trial.?0

18(...continued)
Mtchell, 472 U S. at 526); see also Hunter v. Bryant, 502 U.S.
224, 227 (1991)("we repeatedly have stressed the inportance of
resolving inmmunity questions at the earliest possible stage in
litigation")(per curian

YSee McCardle, 131 F.3d at 50; but see Eddy v. Virgin Islands
Water & Power Auth., 256 F.3d 204, 210 (3¢ Cir. 2001)(the defense
of qualified inmmunity is not necessarily waived by a defendant who
fails to raise it until the summary judgnment stage, courts are
granted discretion to allow the defense when taking into account
reason for delay and any prejudice caused thereby); Guznman-Ri vera
V. Rivera-Cruz, 98 F.3d 664, 667 (1st Cr. 1996)("[b] ecause the
doctrine of qualified immnity recognizes that litigation is costly
to defendants, officials may plead the defense at various stages in
the proceedings."”); Anthony v. Gty of New York, 2001 W. 741743,
at *7 (S.D.N. Y. July 2, 2001) (“Defendants who do not assert
gqualified imunity in their answer can still raise qualified
immunity, or any other affirmative defense, at summary judgnent,
however, if plaintiffs cannot show that any ‘significant prejudice’
to themw |l result.”)(citing Rinaldi v. City of New York, 756 F
Supp. 111, 115 n. 3 (S.D.N. Y. 1990)).

© See Provost v. City of Newburgh, 262 F.3d 146, 2001 W
930250, at *11-12 (2d Cr. Aug. 17, 2001)(“Because [defendant] did
not specifically include a qualified imunity argunment in his pre-
verdi ct request for judgnent as a matter of |aw, he could not have
i ncl uded such an argunent in his post-verdict notion even had he
attenpted to do so.”); MCardle, 131 F.3d at 50 ("[T]he defense [ of
qualified imunity] cannot properly be decided by the court as a
matter of |aw unless the defendant noves for judgnent as a matter

(continued...)
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Here, there is no dispute that the qualified i munity defense
was pled in the defendants’ Answer and that trial has not yet
occurred. The defense is raised nowin a pre-trial summary
judgnment notion albeit after the close of discovery and outside the
time period originally specified by the Court for such dispositive
notions. Plaintiff asserts that Defendants forfeited the defense
because they failed to raised it in a diligent matter during the

post - di scovery, pre-trial phase of the case. PIt.’s Mem of Law, p.

10 (citing Guzman-Rivera, 98 F.3d at 668). Plaintiff argues that
given the length of tinme since the cormmencenent of the action and
the fact that the notion was not made when Def endants Brown and
Freseni us nmade their notion for summary judgnent,? the Court
shoul d determ ne that the remaining def endants have forfeited of
this defense. The Court disagrees.

In sone situations, a court may exercise its discretion to bar

2(...continued)
of law ... in accordance with Fed. R CGv.P. 50.")(collecting cases
on wai ver situations); Blissett v. Coughlin, 66 F.3d 531, 538-39
(2d Cir. 1995)(waived by failure to raise it with sufficient
particularity); Walsh v. Mellas, 837 F.2d 789, 799-800 (7" Gir.
1988) (where the defendants asserted the qualified i munity defense
in their answer but "failed to bring the argunent to the [district]
court's attention, despite their having had numerous opportunities
to do so" in pretrial and post trial notions and in nunerous
heari ngs, the "defendants abandoned the defense"), cert. denied,
486 U.S. 1061 (1988).

2 plaintiff argues that because these defendants failed to
file a sinple “me too” notion when Brown and Fresenius filed their
notion, the remaining defendants should be deened to have forfeited
their right to do so now.
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a defendant fromrasing a qualified imunity defense at the pre-

trial stage, Guzman-Rivera, 98 F.3d at 668 (discussed infra);

English v. Dyke, 23 F.3d 1086, 1090 (6th Gr. 1994)("trial court

has discretion to find a waiver if a defendant fails to assert the
defense within the tine limts set by the court or if the court

ot herw se finds that a defendant has failed to exercise due
diligence or has asserted the defense for dilatory purposes.").

However, Plaintiff’s reliance on Guzman-Rivera for the proposition

that the Court should deemthe defense conpletely forfeited, or
even that it should be forfeited at the pre-trial stage in this
case, is msplaced.

In Guzman- Ri vera, the defendants asserted qualified immunity

after they had been to the First Crcuit Court of Appeals on two
prior occasions requesting rulings on imunity defenses and were
before the Crcuit on the third occasion requesting a ruling on
their qualified immunity defense - all before the case cane to
trial. The district court in that case ruled that the defense was
conpl etely wai ved based upon the defendants’ delay in raising the
defense. The First Grcuit “agree[d] wth the finding of waiver to
the extent that the district court found the qualified i nmunity
defense waived for the pre-trial stage, and [] reverse[d] to the
extent that it found the defense waived for the purposes of trial.”

GQuzman-Rivera, 98 F.3d at 666. In reaching this conclusion the

First Crcuit noted that:




[d] el ay generated by clainms of qualified inmmunity may
work to the di sadvantage of the plaintiff. Wt nesses
may becone unavail able, nenories nmay fade, attorneys fees
accurnul ate, and deserving plaintiffs' recovery is

del ayed. See Apostol v. Gllion, 870 F.2d 1335, 1338 (7th
Cr. 1989) ("Defendants may seek to stall because they
gain fromdelay at plaintiffs' expense, an incentive
yielding unjustified appeals."). Delay is also costly to
the court system demanding nore tinme and energy fromthe
court and retarding the disposition of cases.

Quzman-Rivera, 23 F.3d at 667-68.

The First Crcuit found that when faced by circunstances
tending to indicate that the defendant may be stalling the case for
tactical reasons, courts must strike a bal ance between “the need to
protect public officials fromfrivolous suits with the need to have
cases resol ved expeditiously.” 1d. In enploying that bal ancing
test, the First Crcuit held that because the defendants in that
case failed to raise the defense in a diligent manner and failed to
of fer an explanation for the delay, “the defense of qualified

imunity has been waived for the pre-trial stage.” [1d. (enphasis

added). The First Crcuit did not hold that the defense was
conpletely waived, and in fact specifically stated that “[o]ur
deci sion thus | eaves defendants free to present the qualified
immunity defense at trial, despite the fact that the defense is

wai ved for pre-trial purposes.” GQuzman-Rivera, 23 F.3d at 669.

Clearly, the Guzman-Ri vera hol di ng was based upon i nherent

judicial concerns for managing litigation in a fair and efficient
manner so to protect the rights of the litigants and to preserve

the scarce resources of the courts and the parties. Here, the
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consi derations of these sanme factors mtigate against this Court
exercising its discretion to deemthat the defendants have wai ved
t he defense. See Eddy, 256 F.3d 204 at 210 (“In particular, the
Court must inquire whether the defendants violated any scheduling
orders in raising the defense for the first tinme in their sunmary
j udgnent notions, whether they del ayed asserting the defense for
tactical purposes or any inproper reason, and, nobst inportant,
whet her the delay prejudiced the plaintiff's case.”)

It cannot be said that these defendants sonehow used the ot her
defendants’ trip to the Second Circuit Court of Appeals as a
tactical strategy to delay the proceedi ngs. They were not even
party to the appeal because they had not joined in the other
def endants’ summary judgnent notion. Based upon the facts of the
case as the Court has viewed them these defendants cannot be
imputed with some inproper notive ained at del aying the proceedi ngs
sinply because they did not join in the other defendants’ notion
which resulted in the appeal. Until the Second Circuit’s April 10,

2001 Decision in this matter, Cerrone v. Cahill, 246 F.3d 194 (2d

Cr. 2001), it was this Court’s hunble opinion that, on the record
of the case as presented by the parties, questions of fact
prevented the application of qualified inmmunity. It was only after
the clarifying direction of the Circuit Court that it becane
apparent that these other defendants were entitled to qualified

immunity. See Cerrone v. Cahill, 95-CV-241, Decision and O der,

36




June 7, 2001, Dkt. # 121. It is inpossible to draw adverse

inferences fromthe inaction of these defendants in this case.
Further, because it is possible that the defendants were

reserving their right to raise the defense at trial,? this case

does not stand on all fours with Hamilton v. Atlas Turner, Inc.,

197 F.3d 58 (2d Gr. 1999), cert. denied, 530 U S. 1244 (2000). In

Ham [ ton, the Second Crcuit ruled that the defendant forfeited his
right to assert the “lack of personal jurisdiction” defense by not
substantively addressing it until after the verdict was rendered.
Here, the prospect of a trial at which tinme the defense could be
asserted forecloses the reasoning of Ham |t on.

The present notion, |ikewi se, is not raised beyond the tine
constraints set by the Court. As the parties will recall, the
present notion was brought on follow ng a tel ephone conference with
the Court during which leave to file the present notion was
granted. This |eave was granted out of consideration for the sane

fundanental concerns that pronpted the First Grcuit to uphold the

2The courts have long held that where fundamental factua
di sputes exi st on the reasonabl eness of an officer’s conduct, the
question of qualified imunity is for a jury to decided. Kernman v.
Cty of New York, 261 F.3d 229, 2001 W. 845442, at *8 (2d GCr. July
26, 2001) (“However, the parties' versions of the facts differ
mar kedly and ‘[s]unmary judgnment on qualified immunity grounds is
not appropriate when there are facts in dispute that are materi al
to a determi nation of reasonabl eness.’ ") (quoting Thomas v. Roach,
165 F.3d 137, 143 (2d Cir. 1999); Ying Jing Gan v. City of New
York, 996 F.2d 522, 532 (2d G r. 1993)(sunmary judgnment avail abl e
on immunity issues only if undisputed facts); MCardle at 50;
Blissett, 66 F.3d at 538.
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wai ver of qualified immunity for the pre-trial stages in Guznman-
Ri vera - nanely, judicial concerns for managing litigation in a
fair and efficient manner to protect the rights of the litigants
and to preserve scarce resources of both the Court and litigants.
| nasnmuch as the qualified imunity defense would be available to
the defendants at trial anyway, and given the likelihood that the
remai ni ng defendants were simlarly situated with the defendants to
whom t he Court granted qualified imunity, the Court queried
counsel during the afore-nentioned tel ephone conference whether the
case could potentially be resolved absent a trial thereby
preserving the scare resources of both the Court and the litigants.
Based upon seem ngly affirmative responses, and in an effort to
serve the Suprene Court’s direction to decide the defense as soon
as practicable, |eave was granted for the defendants to file the
instant notion. Thus, it cannot be said that the notion is nade in
contravention of the Court’s scheduling directives.

Al t hough other notions were made by other defendants, this
appears to the first notion of its kind nade by these defendants.

See Mtchell v. City of Boston, 130 F. Supp.2d 201, 209 (D. M.

2001)(“this is not a situation where, as in GQuzman-Ri vera, the

defendants had filed previous summary judgnent notions that failed
to raise the issue.”)
Finally, Plaintiff can point to no prejudice that will befal

himif the defense, which is otherwi se available at the tine of
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trial, is decided now on this notion. See Anthony v. Cty of New

York, 2001 WL 741743, at *7; Eddy at 210 (“Wth respect to this

| ast factor, we note that [plaintiff], in his opposition to the
summary judgnent notion, failed to argue that he was prejudiced in
any specific way by the delay.”).

Based upon the above, the Court finds that the defendants have
not wai ved, abandoned, or forfeited their affirmative defense of
qualified imunity and that it is properly raised on this notion at
this tine.

2. CQualified Imunity - Application

Turning to the substantive application of qualified imunity,
the Plaintiff has not asserted that these defendants were not
simlarly situated with defendants Brown and Fresenius. |In fact,
as set forth above, they are simlarly situated. Thus, for the
reasons set forth in the Court’s June 7, 2001 Decision and O der
“arguabl e probabl e cause” existed for the arrest and detention of

the Plaintiff and, therefore, these three defendants are |i kew se

entitled to qualified imunity. See Cerrone v. Cahill, 95-CV-241,
Deci sion and Order, June 7, 2001, Dkt. # 121.

Further conpelling the Court’s conclusion in this regard is
the fact that the defendants’ actions were taken based upon the
totality of the circunstances set forth above. Even had the
informati on not forned the basis of an appropriate probabl e cause

determnation, it certainly fornmed the basis of on objectively
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reasonabl e belief that sanme existed. "[T]he question of immunity
remains, as it should, distinct fromthe question of probable

cause." Marren v. Dwyer, 906 F.2d 70, 75 (2d Cir.) (citation

omtted), cert. denied, 498 U S. 967 (1990).

Here, far fromacting inpulsively or “plainly inconpetently,”
t he defendants engaged in a lengthy investigation which yielded
nunmerous affidavits and other evidence which cross-corroborated
much of their suspicion that a joint effort within Troop K Barracks

was occurring and that Cerrone was intertw ned therein. Provost v.

City of Newburgh, 2001 W 930250, at *10 (2d Gir. Aug. 17,

2001) (“This forgiving standard protects ‘all but the plainly
i nconpetent or those who know ngly violate the law. ' ") (quoting

Malley v. Briggs, 475 U S. 335, 341 (1986)). Wi le the subjective

beliefs of the defendants are not to be considered on a qualified
immunity determ nation, Cerrone, 246 F.3d at 202, “for the purpose
of qualified imunity and arguabl e probabl e cause, police officers
are entitled to draw reasonable inferences fromthe facts they
possess at the tinme of a seizure based upon their own experiences.”
Cerrone, 246 F.3d at 203. Put another way, “a court nust eval uate

t he obj ective reasonabl eness of the [officer’s] conduct in |ight of
clearly established law and the information the officers
possessed.” Cerrone, 246 F.3d at 202. Here, based upon all of the
information available to the officers at the tinme of the arrest, it

cannot be said that the officer’s "judgnent was so flawed that no
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reasonabl e officer would have nade a simlar choice." Lennon v.
Mller, 66 F.3d 416, 425 (2d G r. 1995).

G ven the totality of circunstances presented to these
officers, reasonable officers, if they did not agree that probable
cause actually existed, would certainly disagree whether it did.
The only conclusion a reasonable jury could nake, if it too did not
concl ude that actual probable cause existed to detain M. Cerrone
as defendants did, is that reasonable officers would di sagree on
the constitutionality of the seizure. Cerrone, 246 F.3d at 203.
Therefore, the Court finds that each of the three defendants is
entitled to qualified immunity on Plaintiff’s clainms brought under
42 U.S.C. 8§ 1983. Defendants notion is, therefore, GRANTED on this
basi s.

C._ State Law Caim“Intentional Infliction of Enptiona
D stress”

Def endants argue that the Plaintiff’s cause of action brought
under the theory of intentional infliction of enotional distress
shoul d be di sm ssed because he cannot present facts to satisfy a
prima facie case under New York law. The Court agrees.

Under New York law, a claimfor intentional infliction of
enotional distress requires a showing of: "(1) extrene and
out rageous conduct; (2) intent to cause, or reckless disregard of a
substantial probability of causing, severe enpotional distress; (3)
a causal connection between the conduct and the injury; and (4)

severe enptional distress." Stuto v. Fleishman, 164 F.3d 820, 827
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(2d CGr. 1999). Whet her the conduct alleged may reasonably be
regarded as so extrene and outrageous as to permt recovery is a
matter for the court to determne in the first instance. See id.
A litigant can establish a cognizable claimfor intentional
infliction of enotional distress "'only where the conduct has been
so outrageous in character, and so extrene in degree, as to go
beyond all possi bl e bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized society.""

Howel | v. New York Post Co., 81 N.Y.2d 115, 122 (1993) (quoting

Mur phy v. Anerican Hone Prods. Corp., 58 N.Y.2d 293, 303 (1983)

(citing Restatenent (Second) O Torts, 8 46 cnt. d). Because the
requirenents for sustaining a claimfor intentional infliction of
enotional distress "are rigorous, and difficult to satisfy,"”
Howel |, 81 N Y.2d at 122, courts have declined to recogni ze such a
claimin cases where all eged conduct was not sufficiently

outrageous. See, e.q., Wil entas v. Johnes, 683 N Y.S. 2d 56, 58

(1st Dep't), leave to appeal denied, 93 N Y.2d 958 (1999); Bunker

v. Testa, 652 N.Y.S. 2d 181, 182 (4th Dep't 1996); Bell V.
Sl epakoff, 639 N.Y.S.2d 406, 407 (2d Dep't 1996).

Nothing in Cerrone’s claimrises to this | evel of outrageous
conduct. Further, he is unable to present any evidence from which
a reasonable trier of fact could conclude that he suffered severe
enotional distress. Defs.” Local Rule 7.1 Stat., 11 29-33.

Therefore, defendants’ notion for summary judgnment on Plaintiff’s
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intentional infliction of enotional distress claimis GRANTED and
this claimis DI SM SSED wi th prejudice.

D. Sanctions

Finally, Defendants nove for sanctions against the Plaintiff
pursuant to Rule 11 of the Federal Rules of Cvil Procedure on the
grounds that the action was frivolous and instituted for vexatious

reasons. Putting aside whether or not the notion for sanctions is

procedurally proper, see Kron v. Mravia Cent. Sch. Dist., 2001 W
536274, at *1 (N.D.N. Y. May 3, 2001), the Court finds that there is
no basis for the inposition of sanctions here.

Rule 11 was created to deter dilatory and abusive tactics in
litigation, and to streamine the litigation process by |essening
frivolous clainms or defenses. "[T]he standard for triggering the
award of fees under Rule 11 is objective unreasonabl eness."_Margo
v. Weiss, 213 F.3d 55, 65 (2d Cir. 2000). The inposition of Rule 11
sanctions is discretionary and should be done with caution. Knipe

v. Skinner, 19 F.3d 72, 78 (2d Gr. 1994). A court should inpose

sanctions only "if 'it is patently clear that a claimhas
absol utely no chance of success,' and all doubts should be resol ved

in favor of the signing attorney." K MB. Warehouse Distributors,

Inc. v. Walker Mg. Co., 61 F.3d 123, 131 (2d G r. 1995) (quoting

Rodick v. Cty of Schenectady, 1 F.3d 1341, 1350 (2d Gr. 1993)).

Def endants have put forth consi derabl e evidence that the

i nstant action was sonething of a causes cél ébres funded and
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pronoted by the Police Benevol ent Associ ation, perhaps for the
PBA's own institutional purposes. Valvo Aff., Ex. O The evidence
as to whether or not Cerrone hinself thought the action was
unjustified, however, is contradicted by M. Cerrone. Plt.’s Local
Rule 7.1 Stat. 91 34-37. Upon this contradiction, the Court nust

| ook at the pleadings and the evidence proffered in the case to see
whet her the action violates the intention of Rule 11. The Court
finds, wthout hesitation, that it does not.

Even assum ng arguendo that M. Cerrone m ght have cast doubt
on the nerits of his case to his co-workers (and putting aside that
he may have done this sinply to foster a working relationship with
the very people he was suing), the history of the case denonstrates
that there was a basis in law for his claim Further, while he did
not ultimately succeed there existed an arguable factual basis for
his claim |Indeed, as evidenced by this and the previous Deci sions
fromthis Court, the Court has grappled with the many “cl ose calls”
arising fromthe evidence in this matter. The Court cannot
conclude that Plaintiff’s clains were "so conpletely without nerit

that they nmust have been undertaken for some inproper purpose

Sal ovaara v. Eckert, 222 F.3d 19, 35 (2d G r. 2000). There

IS no basis, in this Court’s opinion, to inpose Rule 11 sanctions.
Def endants’ notion, in this regard, is DEN ED
I11. CONCLUSI ON

Based upon the above, Defendants’ notion for summary judgnent




is in all respects GRANTED and all cl ains against M chael F.
Cahill, Salvatore S. Valvo, and Richard G Mrse are hereby
DI SM SSED W TH PREJUDI CE. The Clerk of the Court is directed to

enter judgnent for the defendants and to cl ose the case.

I T 1S SO ORDERED.

Septenber __ , 2001

Hon. Thomas J. MAvoy
U S District Judge
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